




























I 

produce a zoning certificate declaring the structure is to be used in agriculture, and 

is not subject to sections 3781.06 to 3781.20 or 3791.04 of the Revised Code. 

However, the plain language of Section 3781.061 of the Revised Code requires 

issuance of a zoning certificate by a zoning inspector as a condition precedent to 

the statutory exemptions of the Ohio Building Code and the Ohio Fire Code. 

5. Appellants cannot have it both ways: If Appellants can produce a zoning certificate, 

OAC Ann. 1301 :7-7-01 (B)(1 )(b)(i) applies. However, if the Blueberry Patch is 

exempt from zoning requirements, and therefore has no zoning certificate, the 

Magistrate must apply OAC Ann. 1301 :7-7-01 (B)(1)(b)(ii) analysis to evaluate the 

Blueberry Patch facility. 

6. No evidence of the issuance of a zoning certificate exists in the record of the Board 

of Building Appeals proceedings. In fact, Appellants have adamantly argued for the 

exemption of the Property from zoning The Magistrate agrees that the 

Property is exempt from zoning pursuant to ORC Ann. 519.21 (A) and ORC Ann. 

303.21 (A). Since no evidence of the issuance of a zoning certificate exists, the 

distinct hazard and change of use or occupancy analysis of OAC Ann. 1301 :7-7-

01 (B)(1)(b)(ii) must be applied. 

7. The testimony of Fire Marshal Stanley Hoptry established the following hazardous 

conditions in the Property. The loft has no external exit and a single staircase 

access/egress.45 The walls inside the cafe, tasting room, seating areas, loft, and 

primarily for vinting and selling wine and that are located on land any part of which is used for viticulture, 
and no zoning certificate shall be required for any such building or structure. 

45 Hoptry, Hearing Transcript p. 26. 
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gift shop are all lined with dry, untreated, reclaimed wood.46 The gift shop offers 

combustible retail products including candles, clothing, packaged foods and 

handbags.47 The various areas of the space are not separated by rated fire­

resistant construction.48 The Blueberry Cafe has no fire detection system, no fire 

alarm system, and no fire suppression system.49 

8. The Magistrate finds that the testimony of Fire Marshal Stanley Hoptry provided 

sufficient reliable, probative, and substantial evidence in support of finding of a 

distinct hazard. While the Blueberry Patch engaged in substantial remediation 

efforts prior to the November 22,2016 re-inspection, the items listed above 

remained unchanged at the time of the Ohio Board of Building Appeals hearing. 

9. The Magistrate has reviewed the occupancy classifications of the OFC. 50 The 

Magistrate finds that the addition of a gift shop, cafe, tasting room, loft, and pizza 

oven to the structure have changed the occupancy classifications of this facility to a 

mixed use involving Assembly Group A_2,51 Business Group M52 and Mercantile 

Group M53 for the purposes of OFC enforcement. 

10. The Magistrate finds that all of the testimony at the hearing provided sufficient 

reliable, probative, and substantial evidence to support of finding of a change of use 

and occupancy classification for the purposes of OFC enforcement. 

46 Hoptry, Hearing Transcript p. 23. 

47 Hoptry, Hearing Transcript pp. 23-24. 

48 Hoptry, Hearing Transcript p. 27. 

49 Hoptry, Hearing Transcript p. 27. 

50 0AM 1301 :7-7-02[8]. 

51 OAM 1301 :7-7-02[8] Assembly Group A-2, restaurant. 

52 0 AM 1301:7-7-02[8] 8usiness Group 8, office. 

53 0 AM 1301:7-7-02[8] Mercantile Group M, retail or wholesale stores. 
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11 . Upon consideration of the entire record , the Magistrate finds that that the final order 

of the Ohio Board of Building Appeals is supported by reliable, probative, and 

substantial evidence and is in accordance-with law. 

12. The Magistrate recommends that the Court affirm the final order of the Ohio Board 

of Building Appeals. 

13. The Magistrate recommends that the Court tax costs against the Appellants. 

RIGHT TO OBJECT 

WITHIN FOURTEEN (14) DAYS OF THE FILING OF A MAGISTRATE'S DECISION, A 
PARTY MAY FILE WRITTEN OBJECTIONS TO THE MAGISTRATE'S DECISION. 
OBJECTIONS SHALL BE SPECIFIC AND STATE WITH PARTICULARITY THE 
GROUNDS OF THE OBJECTION. A PARTY SHALL NOT ASSIGN AS ERROR ON 
APPEAL THE COURT'S ADOPTION OF ANY FINDING OF FACT OR CONCLUSION 
OF LAW IN THAT DECISION UNLESS THE PARTY TIMELY AND SPECIFICALLY 
OBJECTS TO THAT FINDING OR CONCLUSION AS REQUIRED BY CIV. R. 
53(D)(3)(b). 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Order was served 

according to local rules and sent by regular U.S. Mail this ~rL l/( day of November, 

2017 to the following : 

Gregory R. Flax 

Jennifer S.M. Croskey 

Hilary R. Damaser 

Deputy Clerk 
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